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(i) 


STATEMENT OF QUESTION PRESENTED 


In a situation where an individual non-resident of the District of 
Columbia owns commercial property in the District of Columbia, to-wit, 
an apartment house, concerning the operation of which, such individual 
non-resident must maintain certain minimum contacts with the District 
of Columbia such as complying with license and occupancy requirements 
and the provisions of the Housing Code of the District of Columbia 
(effective August 11, 1955) which apply to every premises or part there- 
of occupied, used or held out for use as a place of abode for human 
beings -- is service of process in a tort action involving alleged negli- 
gence in the operation of the very property in question owned by such 
non-resident, effected upon said non-resident's actual agent in law who 
is resident manager of said apartment, so violative of due process as 
to justify the quashing of such process, especially where it appears that 
such individual non-resident owner is actually out of the country and 
will be for two years, but is nevertheless protected on such alleged 





liability by insurance and where the non-resident's agent or resident 


manager has in fact delivered such process to the said non-resident's 


liability insurance carrier, which is, in effect, the real party in interest? 


| 
| : 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 





BRIEF FOR APPELLANTS | 


JURISDICTIONAL STATEMENT 





This is an appeal by Gloria I. Nelson and Elizabeth Forsyth 
Nevins, plaintiffs in a tort action in the court below, from the action of 
the trial court in quashing the service of summons and the return 
thereon, against the defendant, said defendant having been served with 
process herein by the United States Marshal serving copy thereof upon 
"Paul Smith Carter, agent, personally, at 1730 New Hampshire Ave., 
N.W. in the said District on July 18, 1958."" Said action by the court 
below was taken pursuant to the motion of the defendant, Elizabeth 
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Swift, "appearing specially and without submitting to the jurisdiction of 
the Court, etc." 
The United States District Court had jurisdiction of the original 


action under and by virtue of Title 11, Section 306, D. C. Code of Laws, 
1951 Edition, as amended. 


This Court has jurisdiction to review the judgment of the United 
States District Court, under and by virtue of revised Title 28, Sections 
1291 and 1292, of the United States Code. 


The pleading showing evidence of the jurisdiction is the Complaint. 
(J.A. 2, 3, 4) 


STATEMENT OF THE CASE 


Appellants (plaintiffs) brought this action to recover damages for 
serious personal injuries sustained by them, as well as for certain 


property damages, against the defendant, their landlord, resulting from 


a fire in a stable-apartment located in the rear of 1730 New Hampshire 
Ave., N. W. in the District of Columbia, on December 11, 1955. Said 
premises were then and had been since approximately 1947, owned and 
operated by the defendant, as an apartment housing project. The de- 
fendant at the time of the said fire, and prior thereto, was a resident of 
Chevy Chase, Maryland, although she did have employment in the 
District of Columbia with the Army-Navy Air Force Register, at 511- 
11th Street, N. W., in the District of Columbia. 


When this action was originally filed, the U. S. Marshal was 
directed to make service against the defendant at the address of the 
defendant's said employment, i.e. -- 511-11th Street, N. W. However, 
the marshal’s return of service, on July 10, 1958, showed that the said 
"Elizabeth Thompson Swift is not to be found in my District. In Europe. 
Will return in about 2 years."" (J.A. 5) 
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Thereafter, an alias summons was issued against said defendant, 
and on July 21, 1958, the Marshal made another return of service, show- 
ing - "I hereby certify and return that I served the annexed Summons 
and Complaint on the therein-named Elizabeth Thompson Swift by hand- 
ing to and leaving a true and correct copy thereof with Paul Smith 
Carter, agent, personally, at 1730 New Hampshire Ave., N.W. ” ‘in the 
said District on July 18, 1958." (J.A. 5) | 


On August 7, 1958, the defendant, by counsel, "appearing specially 
and without submitting to the jurisdiction of the Court" formally and in 
writing moved to Quash the aforesaid Service of Process, supporting 
said motion with an affidavit of the said Paul Smith Carter. (J,A. 5, 6, 
7) The said affidavit stated, among other things - "* * * that Mrs. 
Swift is temporarily out of the United States, being in Europe; that my 
duties for Mrs. Swift are to manage and maintain the apartment building 
owned by her at 1730 New Hampshire Avenue, Northwest, Washington, 
D. C., and collect and account for the rents from the tenants thereof; i 


(underscoring ours). (J.A.6,7) | 
| 
On September 2, 1958, the plaintiffs, by counsel, filed a formal 


opposition to said motion, supporting same with an affidavit of their 
counsel in which he detailed his investigation of facts in conneetion with 
said motion. (J.A. 7, 8, 9, 10) There was no counter -affidavit filed on 
behalf of the defendant controverting any of the facts set forth | in the 
affidavit of plaintiffs' counsel. 


On September 24, 1958, after oral argument by both counsel upon 
the facts and law, the court below granted the defendant's motion to 
quash. (J.A. 10) | 


On October 23, 1958, the plaintiffs noted their appeal from the 
judgment of the court below. 


4 
STATEMENT OF POINT ON APPEAL 


The Court below erred in quashing the service of process in this 
case, even though the defendant was not personally served in the District 
of Columbia, service being upon her agent in fact and in law, who was 
manager of the very property in which the tort occurred in this juris- 


diction. 


SUMMARY OF ARGUMENT 


"Due process" requires only that the defendant has certain mini- 
mum contacts with the District of Columbia such that maintenance of 
the action in the District of Columbia does not offend traditional notions 
of fair play and substantial justice, and such contacts are to be tested 
by the quality, and not the number of activities. 


ARGUMENT 


Recent decisions of the Supreme Court of the United States have 
effected a pronounced liberalization of the basic due process limitations 
on personal jurisdiction. Many state legislatures have been prompted, 
in consequence, to expand the scope of their substituted service statutes, 
permitting the acquisition of jurisdiction by such devices in cases 
thought impossible under the earlier concepts. 


The celebrated Supreme Court case of Pennoyer v. Neff, 95 U.S. 
714 (1877), became the wellspring of decades of judicial confusion 
respecting due process requirements. Because the language of that 
decision stressed the necessity of service of process within the forum, 
without making it clear that it was referring only to cases in which 
there was no other contact with the state sufficient to support the asser- 
tion of personal jurisdiction, a great many state courts erroneously 
interpreted the case as absolutely requiring the traditional means of 
acquiring jurisdiction in all in personam actions. Various artificial 
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devices, ordinarily turning upon a form of fictional agency, were in- 


vented to circumvent the rule as it has come to be understood. | 


But more recent decisions have made it clear that, in order to 
subject a defendant to an in personam judgment, due process requires 
only (1) that the defendant "have certain minimum contacts with... 


(the State) such that the maintenance of the suit does not offend) 'tradi- 





tional notions of fair play and substantial justice,'" (International Shoe 
Co. v. Washington, 326 U. S. 310 (1945) ), and (2) a method of giv ing 
notice to the defendant which is "reasonably calculated to give him actual 





notice of the proceedings and an opportunity to be heard." (uiliken v. 
Meyer, 311 U. S. 457 (1940) ) 


In few areas have the misconceptions created by Pennoyer v. Neff 
been more starkly reflected than in the various legislative attempts to 
acquire personal jurisdiction, in highway accident cases, over non- 
resident motorists. Following the lead of Massachusetts, all states have 
adopted legislation whereby non-residents, by their use of the highways, 
are deemed to appoint a specified state official as their agent for service 
of process in actions arising out of such highway use. Massachusetts 
was the first state to attempt a solution of the problem by the passage of 
an implied consent type of nonresident motorist statute. Actually New 
Jersey developed the first nonresident motorist statute, but it required 
that the nonresident expressly consent to the appointment of an agent for 
service of process. This New Jersey statute was upheld in Kane v. 

New Jersey, 242 U. S. 160 (1916). | 


There is today little doubt respecting the validity of en 
In Hess v. Pawloski, 274 U. S. 352 (1927), the first case to reach the 
Supreme Court on the issue, the decision, upholding the fictional agency 
against constitutional attack, stressed the dangeraus character of the 


activity carried on within the forum as sufficient justification of the pro- 


cedure. 
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In the instant case, the non-resident property owner (defendant) 
is likewise carrying on within the forum (District of Columbia) an 
activity of a dangerous character, namely, the operation and maintenance 
of a public housing project, involving the health and safety of residents 
of the District of Columbia. 


In Milliken v. Meyer, supra, the Supreme Court of the United 
States upheld a personal judgment rendered by a Wyoming court against 
a defendant domiciled in Wyoming and served with summons in 


Colorado. 


The fictitious character of some of these methods of obtaining 
jurisdiction had been obvious for some time, when, in 1945, in Inter- 
national Shoe Co. v. Washington, supra, the United States Supreme Court 
pierced this fiction of power, presence, consent, domicile, and the like, 
placed the due process clause of the Fourteenth Amendment under a 
magnifying glass and found that the essential element of jurisdiction is 
‘fairness”, "fair play", substantial justice". The Court said that the 
presence theory begs the question and that consent is a pure fiction in 
most cases. Instead, the Court said, personal jurisdiction over non- 
resident individuals and foreign corporations rests upon the "contacts, 
ties or relations" between them and the State. Continuing, the Court 
said "due process" requires only that the defendants "have certain 
minimum contacts" with the state such that maintenance of the suit does 
not offend "traditional notions of fair play and substantial justice."" The 
Court explained that contacts are tested by the quality, not the number 
of activities. In this case (International Shoe Co. v. Washington), the 
defendant was a foreign corporation; it employed about a dozen State of 
Washington residents regularly who sold the shoes to dealers in that 
state; the orders were forwarded to St. Louis, the home office, where 
they were accepted and the shoes shipped to the retailers in interstate 
commerce (this was the defense); over $30,000.00 in commissions was 
paid to the resident salesmen annually; the State of Washington brought 
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suit to force payment to the state unemployment compensation fund; and 





service was made locally upon one of the defendant's salesmen and 
notice was sent by registered mail to the home office of the defendant. 


In 1950, in Travelers Health Association v. Virginia, 339 U. S. 647, 
the Supreme Court went beyond the doctrine in the International Shoe 
case, since in Travelers, service was entirely by mail. This was an 
action by the State of Virginia under the "blue sky law" for a cease and 
desist order to prevent Travelers, a Nebraska corporation, fram solici- 
tations and sales of insurance in the State without a permit. Travelers 
was conducting an extensive state-wide campaign by mail and some of 


its policyholders also were making solicitations without charge. 





Service was made on Travelers by registered mail only. The State 
Corporation Commission enjoined the defendant from solicitation and 
sales until it obtained a permit. Here again, the plaintiff was the State. 


In 1952, the Supreme Court made a further extension, when it held 
in Perkins v. Benguet Consolidated Mining Co., 342 U. S. 437, that a 


state could exercise personal jurisdiction over a foreign corporation as 





to a cause of action unrelated to the corporation's activities in'the forum, 
provided its other contacts with the forum were sufficient to justify trial 
there without offending the standard of fair play and substantial justice. 


Maryland, our neighbor to the north, seeking to extend its juris- 
diction over foreign corporations which carried on limited activities 
within the state, enacted a statute subjecting every such corporation to 
suit within the state "arising out of a contract made within this State or 
liability incurred for acts done within this State, whether or not such 
foreign corporation is doing or has done business in this State". (Md. 
Code, 1951, Art. 23, Sec. 88 (d)) | 

| 

An interesting application of the "local tort" phase of the Mary- 
land statute is found in Johns v. Bay State Abrasive Products Co., 89 F. 
Supp. 654 (1950), in an exhaustive opinion by Chestnut, J. In that case, 


an abrasive grinder was sold by defendant foreign corporation, | whose 
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agent misrepresented the quality of the wheel. Plaintiff was injured 
when the wheel shattered during use. Though defendant was held not to 
have been "doing business" in the state, it was held amenable to per- 
sonal jurisdiction acquired by substituted service, since both the act of 


misrepresentation and the injury took place within the state. 


Vermont, under a similar statute (Vt. Stat., Sec. 1562 (1947)), 
reached the same result in Smyth v. Twin State Improvement Corp., 

116 Vt. 569, 575, 80 A. 2d 664, 668 (1951). There the only activities of 
the defendant in the state were those immediately concerned with the 
cause of action - negligence in repairing the roof on the plaintiff's 
house. In upholding the right of the state to assert jurisdiction under 
the principles of the International Shoe case, supra, the court stated: 
"Common ideas of justice require that a for- 

eign corporation be subject to suit in the courts 

of a state where it does a tortious act, when the 

state so elects, and when the suit is based on such 

act. Where the cause of action arises out of the 

act done, the court of the locus is normally the 

forum of convenience for the settlement of the 

dispute." 

Appellants here are not misled into thinking that Pennoyer v. Neff, 
supra, is today of purely historical significance. Presumably, its rule 
that mere ownership of property, which property is in no way related to 
the alleged cause of action, is an insufficient base upon which to rest 
personal jurisdiction, remains the law. Pennsylvania bases jurisdiction 
on ownership of real estate as to torts arising therefrom (Pennsylvania, 
12 P.S. Sec. 331). The Pennsylvania statute subjects to substituted 
service "any nonresident . . . owner, tenant, or user of real estate . 

. in any civil action ... arising out of . . . any accident or injury 
occurring within the Commonwealth in which such real estate . . . (is) 
involed.’’ This statute was tested in Dubin v. Philadelphia, 34 Dist. & 
Co. Rep. 61 (Pa. 1938). The case upheld the jurisdiction. 
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Construing a similar Dlinois statute (Section 16, Civil Practice 


Act), the Supreme Court of Illinois recently construed same with refer- 
ence to the commission of a tortious act within the state, in Nelson Vv. 
Miller, 11 Il. 2d 378 (1957). There an employee of the defendant who 
was a resident of Wisconsin delivered by truck certain appliances to 
the plaintiff in Dlinois. At the request of the defendant's employee the 





plaintiff assisted in unloading the truck, and in the course of this oper- 
ation the defendant's employee negligently pushed the appliances SO as 
to sever one finger of the plaintiff's right hand and injure another. 
Summons was served personally on the defendant in Wisconsin. The 
court held that this was valid service, that it was fair and reasonable 
under the circumstances, gave the defendant adequate notice and an 
adequate opportunity to appear and be heard in his defense, that the de- 
fendant had the minimum contacts, that Illinois was a convenient forum, 
and the suit would not offend traditional notions of fair play and sub- 


stantial justice. | 


See also the recent case of McGee v. International Life Insurance 
Co., 355 U. S. 220, 78 S. Ct. 199, 2 L. Ed. 2d 223 (1957), and the annota- 
tion in 2 L. Ed. 2d 1664 on the development of the doctrine of Penno er 
v. Neff as regards jurisdiction over nonresident individuals and foreign 
corporations. The McGee case has touched off a rash of periodical 
comment which has appeared in recent months. See - ! 


Professor John R. Wilson, [IX Baylor Law Review, No. 4; 
pp. 363-379, (Fall, 1957) ! 


Samuel Hoffman, "The Plastic Frontiers of State Judicial 
Power over Nonresidents,"’ XXIV Brooklyn Law ea ai 
No. 2, pp. 291-307 (April, 1958) 


and - Professor Albert A. Ehrenzweig in 30 Rocky Mourtain 
L. Rev., No. 3, pp. 285-292 (April 1958), who cryptically 
proclaims, 'Pennoyer Is Dead - Long Live Pennoyer."' 


93 Northwestern University Law Review, No. 1, pp. 79-96 
(Mar. Apr., 1958) 
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CONCLUSION 


In conclusion, and in view of the foregoing authorities, it is 
respectfully submitted that since on the record before the lower court 
it appeared that the non-resident defendant property owner had actual 


notice of this suit by service on her agent in fact and in law, that she 


was protected by liability insurance for such an alleged liability, that 
she was actually in Europe and would be for two years or more, and 
that she appeared through insurance counsel, fair play and substantial 
justice should have required this action to proceed to trial, rather than 
prejudice these plaintiffs by requiring them to wait two or more years 
for this defendant to return to this country so that she could be "per- 
sonally’’ served, thus risking the possible loss or death of witnesses in 
their behalf. Wherefore, plaintiffs request that the action of the lower 
court be reversed, that the defendant be required to answer on the 
merits, and that the claim be thereafter calendared for trial on the 
merits. 

Respectfully submitted, 

EARL H. DAVIS 


210 C Street, N. W. 
Washington 1, D. C. 


Attorney for Appellants 
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JOINT APPENDIX ! 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


GLORIA L. NELSON, 
1435 Montana Ave., N.E. 
Washington, D. C. 


and 


ELIZABETH FORSYTH NEVINS, 
nee Elizabeth Forsyth, A Minor, 
By and through her Aunt and Next 
Friend, Anne G. Davis, 

The Westchester, 

4000 Cathedral Ave., N. W. 
Washington, D. C. 





Plaintiffs. Civil Action #1589-58 


vs. 


ELIZABETH THOMPSON SWIFT, 
3617 Raymond Street, 

Chevy Chase, Md. 

% Army-Navy Air Force Register, 
511 - 11th Street, N. W. 
Washington, D. C. 





me Ne Ne ee ee Nee ee ee eee ee ee ee ee ee ee Se ee ee ee ee 


Defendant. 

MINUTE ENTRIES 

1958 
June 19 Complaint, appearance & demand for jury trial filed. 
June 19 Summons (1) and copies (1) of Complaint issued N. F. 7-10-58 


July 14 Summons, copy, & copy of complaint issued vs. deft. served 
7-18-58 


Aug. 7 Motion of deft. to Quash service of process; notice; c. m. 
8-6-58; affidavit. P&A; M.C. 8-7-58; appearance of Pledger, 
Edgerton & Richardson as attys. for Defts. filed. | 


Sept. 2 Opposition of pltfs. to motion to quash; P&A, affidavit; Cys. 
9-2-58 filed. 


Sept. 24 Order granting motion of deft. Elizabeth Thompson Swift, to 
quash service of process (N) Letts, J. | 


Oct. 23 Notice of appeal of pltfs.; copy mailed to Charles E. Pledger, Jr. 
Deposit by Earl H. Davis, $5.00 - filed. ! 


Oct.28 Cost Bond on appeal of pltfs. $250.00 with National Surety 
Corp., approved and filed (fiat) - Pine, J. | 











[Filed June 19, 1958] 


COMPLAINT 
(Personal injuries (burns) & Property Damages, sustained by 
Tenants in Apartment, against Landlord. ) 

(1) This Court has jurisdiction of the subject matter hereof, by 
virtue of Title 11-306, D.C. Code of Laws, 1951 Edition, as amended, 
and for the further reason that the relief herein sought exceeds the sum 
of $3, 000. 00. 

(2) At ali times herein mentioned, the defendant was the owner of 
a multiple dwelling of several stories in height and containing several 
apartments and rooms, located at 1730 New Hampshire Ave., N.W. in 
the District of Columbia, and a stable in the rear of said premises 
which defendant had converted into an apartment, and the defendant was 
charged by law with the duty of keeping this dwelling and all the parts 
thereof, including the said converted stable apartment and including the 
heating, electrical system, and means of ingress and egress, in good 
repair, and the said apartment in habitable condition. 

(3) The plaintiffs, at all times mentioned herein, were lawful 
tenants of the aforesaid stable-apartment located in the rear of 1730 
New Hampshire Ave., N.W., by virtue of an agreement entered into 
between plaintiffs and defendant in September, 1955, when they took 
possession of said stable-apartment, which defendant leased to them on 
a furnished basis. 

(4) On, to-wit, December 11, 1955, the said stable-apartment 
was caused to seriously burn and become generally afire at a time when 
both plaintiffs were present in said apartment and asleep, the said fire 
having been caused as a result of defective wiring which the defendant 
had had done, and of which she had or should have had notice due to 
complaints made to her, through her agent, servant or employee, prior 
thereto, from plaintiffs, of sparking upon ordinary use of electrical 
appliances furnished by defendant to plaintiffs; and which situation the 
defendant, acting by and through her agent, servant or employee had 


negligently and carelessly attempted to repair; and the defendant was 
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otherwise negligent when, in making the original conversion of the 
aforesaid stable into an apartment, she failed to bury certain BX cable 
sufficiently into the walls to render same safe, and in failing to pro- 
vide a sufficient number of electrical outlets, and in other portions of 
the premises having too many outlets for one electrical circuit; and the 
defendant was also negligent in failing to properly guard against vermin, 
and to exterminate rats, vermin, and other pests from the garages be- 





low the said stable apartment, which would infest the said apartment, 
and of which the plaintiffs had repeatedly made complaint, and which 
vermin chewed and otherwise made unsafe, the electrical wiring in said 
apartment; and the defendant was also negligent in certain violations of 
the Building and Housing Code of the District of Columbia, and regu- 
lations thereunder which were then and there in full force and effect; 
and she was otherwise negligent. | 
(5) As a result of the aforesaid serious fire in the said stable- 

, apartment owned and operated by the defendant, and caused by the negli- 
gence of the defendant as aforesaid, the plaintiff Gloria I. Nelson sus- 


tained third degree burns of the entire back, neck,back of the/ear, both 





arms, backs of both legs, buttocks, and of the front of her body and on 
the left side thereof, for which she was hospitalized for a long period 
of time, and she incurred great expense for the necessary hospitali- 
zation, medical and nursing care, medications, and allied items, in an 
effort to secure relief from the said injuries; she suffered great mental 
and physical pain and anguish for a long time; she lost large sums of 
money from her usual occupation as an office employee, which she 
would otherwise have earned but for her disabilities aforesaid; and the 
said burns and injuries have left her with permanent scarring to the 
various parts of her body, limbs and head affected, which are dis- 
figuring and humiliating and embarrassing to her; and she sustained a 
large loss to certain personal property of hers which was then and there 
located in the said apartment, which was destroyed by the said fire; 
and she was otherwise injured and damaged. | 


| 
| 
| 
| 
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The plaintiff, Elizabeth Forsyth Nevins, nee Elizabeth Forsyth, 
a minor under the age of 21 years, sustained second and third degree 


burns of the buttocks, legs, feet, thighs, front and back of the lower 
legs, and also the right side in front up to the elbow, on the right arm, 
which burns have resulted in permanent, disfiguring scars, which are, 
have been, and will continue to be humiliating and embarrassing to said 
plaintiff; she was hospitalized for a long period of time, and incurred 
great expense for her necessary hospitalization, medical, nursing, 
medication and allied attention in an effort to be cured of her said in- 
juries; she suffered great mental and physical pain and anguish for a 
long period of time; she lost large sums of money from her usual em- 
ployment which she would otherwise have earned, but for such dis- 
ability resulting from her injuries; and she sustained a large loss due 
to certain personal property of hers, then and there in the said apart- 
ment, mainly clothing, which was destroyed by the said fire. 

WHEREFORE, the premises considered, the plaintiff Gloria L 
Nelson, brings this action, and demands judgment against the defendant 
in the full sum of $75, 000.00, besides the taxable costs of this pro- 
ceeding; and 

WHEREFORE, the plaintiff, Elizabeth Forsyth Nevins, nee 
Elizabeth Forsyth, a minor under the age of 21 years, brings this action, 
by and through her aunt and next friend, Anne G. Davis, and demands 
judgment against the defendant in the full sum of $75, 000. 00, besides 
the taxable costs of this proceeding. 


/s/ Earl H. Davis 
Attorney for Plaintiffs 
210 C Street, N. W. 
Washington 1, D. C. 


DEMAND FOR JURY TRIAL 
Plaintiffs demand trial by jury of all issues herein. 


/s/ Earl H. Davis 
Attorney for Plaintiffs. 





[Filed July 10, 1958] 
MARSHAL'S RETURN OF SERVICE ! 
I hereby certify and return unexecuted Summons and complaint on 
the therein named Elizabeth Thompson Swift, not to be found in my 
District. In Europe. Will return in about 2 years. 
July 10, 1958 


Carlton G. Beall 
United States Marshal 


By /s/ Edgar J. McCloy | 
Deputy 
| 


2 $$ + 
[Filed July 21, 1958] | 
MARSHAL'S RETURN OF SERVICE | 

I hereby certify and return that I served the annexed Surnmons and 





complaint on the therein-named Elizabeth Thompson Swift by handing to 
and leaving a true and correct copy thereof with Paul Smith Carter, 
agent, personally, at 1730 New Hampshire Ave., N.W. in the said 
District on July 18, 1958. : 


. Carlton G, Beall 
United States Marshal 

By /s/ Henry Wilson, ! 
Deputy | 





[Filed Aug. 7, 1958] | ! 


MOTION OF DEFENDANT ELIZABETH FORSYTHE SWIFT 
TO QUASH SERVICE OF PROCESS | 


The defendant Elizabeth Forsythe Swift, appearing specially and 
without submitting to the jurisdiction of this Court, moves the Court to 
quash the service of summons upon her, by handing to and leaving a true 
and correct copy thereof with Paul Smith Carter on July 18, 1958, as 
shown by the Marshal's return of service, and to quash the return made 
of such service for the reason that Paul Smith Carter was not authorized, 
by appointment or by law, to accept or receive such service of process 
and was not an agent of the defendant for the purpose of accepting or 
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receiving service of process on her behalf, and in support of this 
motion there is attached affidavit of Paul Smith Carter, said affidavit 
by this reference being made a part of this motion. 
PLEDGER, EDGERTON & RICHARDSON 


By/s/Charles E. Pledger, Jr. 


Attorneys for Defendant 
K * * oe 


TO: Earl H. Davis, Esq. 
210 C Street, N. W. 
Washington 1, D. C. 
Attorney for Plaintiffs 


PLEASE TAKE NOTICE that the affidavit and memorandum of 
points and authorities in support of this motion are attached hereto. 
The Rules of the Court require that if you oppose the granting of this 
motion, you shall file with the Clerk of this Court within five (5) days 
from the date of service of a copy of this motion upon you, or within 
such further time as the Court may grant, or, as the parties to this suit 
may agree upon, the statement of points and authorities upon which you 
rely and serve a copy thereof upon counsel for defendant. 

/s/ Charles E. Pledger, Jr. 

[Certificate of Service ] 


[Filed Aug. 7, 1958] 


AFFIDAVIT OF PAUL SMITH CARTER IN SUPPORT 
OF MOTION TO QUASH SERVICE OF PROCESS 


DISTRICT OF COLUMBIA, SS.: 

I, Paul Smith Carter, being first duly sworn, on oath depose and 
say that Iam of legal age; that I reside in Apartment 101, 1730 New 
Hampshire Avenue, Northwest, Washington, D.C. ; that Iam regularly 
employed on a full-time basis by the Hertz Corporation, 201 Que Street, 
Northwest, Washington, D.C. ; that in consideration of free apartment rent 
I perform certain limited duties for Elizabeth Thompson Swift, the defen- 
dant in the above entitled cause; that Mrs. Swift resides at 3710 McKinley 
Street, Northwest, Washington, D.C.; that Mrs. Swift is temporarily out 
of the United States, being in Europe; that my duties for Mrs. Swift are 


7 ‘ 
to manage and maintain the apartment building owned by her at 1730 New 





Hampshire Avenue, Northwest, Washington, D.C., and collect and 
account for the rents from the tenants thereof; that on the 18th day of 
July, 1958, a Deputy United States Marshal handed and left with me at 
1730 New Hampshire Avenue, Northwest, a copy of summons and com- 
plaint in this suit, intended for Mrs. Swift; that I have not been! au- 
thorized by Mrs. Swift, either by appointment in writing or orally, to 
accept or receive service of process on her behalf; that I am not au- 
thorized, by appointment or by law, to accept or receive such service 
of process and that Iam not an agent of Mrs. Swift for the purpose of 
accepting or receiving service of process on her behalf. | 

/s/ Paul Smith Carter 
[JURAT dated July 30, 1958. ] | 


[Filed Sept. 2, 1958] 


OPPOSITION OF PLAINTIFFS TO MOTION TO QUASH | 
SERVICE OF PROCESS 


Comes now the plaintiffs, by and through counsel of record, and 
respectfully request this Honorable Court to overrule and deny the pend- 
ing motion of the defendant, filed through counsel, to quash the service 
of process herein, for the following reasons: : 

1. The agent of defendant, served herein, is an agent, authorized 
by law to accept service of process on this defendant. 

2. This defendant, Elizabeth T. Swift, was, at the time of the 
grievances forming the basis of this action, a resident of the State of 





Maryland, living at 3617 Raymond Street, Chevy Chase, Ma. , ; as She is 

designated in the complaint filed herein. 
3. This defendant has listed herself, with the License — of 

No.3 Precinct, in which precinct the premises 1730 New Hampshire 





Ave.,N.W., owned by defendant, are located, as being a non- resident 
of the District of Columbia, living at 3617 Raymond Street, Chevy 
Chase, Md. ! 


i 
| 
i 
| 
| 
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4. A non-resident owner of housing accomodations in the District 
of Columbia is required, under the Housing Regulations of the District 
of Columbia, approved August 11, 1955, by the D.C. Commissioners, 
to place a responsible person in charge thereof, to reside therein, and 
to be registered as such with the License Officer of the Precinct in 
which the premises are located. 

5. The address 3710 McKinley Street, N.W., stated to be the 
residence of the defendant in the affidavit of Paul Smith Carter, is un- 
occupied, and has recently been sold by the firm of Edward H. Jones Co., 
5520 Conn. Ave., N. W. 

6. The real party in interest in this litigation is the Aetna Casualty 
& Surety Co., which insures this defendant under a general liability policy 
covering the Apartment house at 1730 New Hampshire Ave., N.W., in the 
District of Columbia, at which address the owner, Elizabeth T. Swift did 
not live at the time of the happening of the accident forming the basis of 
this litigation, and at which she has not lived since said date, which was 
December 11, 1955. 

7. And for other reasons apparent from the record, and to be 
assigned at the hearing hereon, including the affidavit of counsel attached 
hereto. 


/s/ Earl H. Davis 


Attorney for Plaintiffs 
* * * * 


[Filed Sept. 2, 1958] 


AFFIDAVIT OF COUNSEL IN OPPOSITION TO 
MOTION TO QUASH. 


DISTRICT OF COLUMBIA, SS: 

Earl H. Davis, being first duly sworn according to law, on oath 
deposes and says as follows: 

That on or about July 18, 1958, George H. Goodrich, Esq., of the 
Ring Building, this city, called affiant by telephone, to advise that Paul 
Smith Carter, agent of the defendant herein, had brought to him the 
Summons and Complaint served upon the defendant, through said agent, 





9 
since said agent knew that Mr. Goodrich was the personal attorney for 
this defendant. Mr. Goodrich informed affiant that the defendant was 
presently in England, where he expected she would be for another two 
(2) years, and Mr. Goodrich requested an extension of time within which 
to answer, to enable him to correspond with his client, stating, that he 
would file an answer if he did not hear from her promptly. I informed 
Mr. Goodrich that I would agree to any reasonable extension of time 
for the purpose of answer, but suggested that since the defendant, his 
client, was protected by liability insurance on this claim, that he refer 
the matter to the carrier for the purpose of defense. I gave Mr. Good- 


rich the name and address of the carrier, with whom I had had corre- 





spondence concerning this matter, for which he thanked me, and I have 


heard nothing further from him. | 
On receipt of the pending motion and supporting affidavit, I drove 
to the premises 3710 McKinley Street, N.W., D.C., and there found a 
sign posted on said premises, "SOLD", bearing the name of the Edward 
H. Jones Co., 5520 Connecticut Ave., N.W. I then contacted a Mr. 
Sherburn, of said company, and he corroborated the fact that said prop- 
erty had been sold, and further, that the defendant in this action did not 
live there, as he knew her, and that Elizabeth T. Swift, the defendant 
herein, was presently in Holland, having gone there from England, as 
she is accompanying her husband, a concert singer, on a two year tour 
of Europe. He further advised affiant that she has been out of the United 
States since June, 1958. : 
Affiant then contacted the License Officer of No.3 Precinct, 
Metropolitan Police Department, within which precinct the apartment 








house and housing accomodations known as 1730 New Hampshire Ave. , 
N.W., is located, and was informed that the owner of said housing ac- 
comodation was Elizabeth T. Swift, of 3617 Raymond Street, Chevy Chase, 
Maryland, who has a current apartment house license, same being No. 
14433, which will expire at the end of October, 1958, that said owner 

had not listed any resident manager for said housing accomodations with 
him as the License Officer, having merely listed herself as of the afore- 
said address, with telephone No. Oliver 4-1312. A telephone call to 
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Oliver 4-1312 disclosed the fact that this is the telephone number of a 
dental office located at 6124 River Road, in the State of Maryland. 
Investigation at the License Office in the District Building corro- 
borated the fact that this defendant, as the owner of 1730 New Hampshire 
Ave., N.W., has not designated any resident manager for said pre- 
mises, pursuant to the Housing Regulations. 
/s/ Earl H. Davis 


[JURAT dated Sept. 2, 1958. ] 


[Filed Sept. 24, 1958] 

ORDER GRANTING MOTION OF DEFENDANT ELIZABETH 

THOMPSON SWIFT TO QUASH SERVICE OF PROCESS 

Upon consideration of the motion of defendant Elizabeth Thompson 
Swift to quash service of process, affidavit of Paul Smith Carter and 
memorandum of points and authorities in support thereof, and opposition 
and authorities of plaintiffs, filed herein, and after hearing in open court, 
it is, this 24th day of September, 1958, 

ORDERED, that said motion be, and it hereby is, granted and that 
the service of summons and the return thereon be, and they hereby are, 
quashed. 

BY THE COURT, 


/s/ F. Dickinson Letts 
Judge 


Presented by: 


Charles E. Pledger, Jr., of 

PLEDGER, EDGERTON & RICHARDSON 
912 Washington Building 

Washington 5, D. C. 

Attorneys for Defendant 
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[Filed Oct. 23, 1958] 7 
NOTICE OF APPEAL | 
Notice is hereby given this 23rd day of October 1958, that Gloria 

I. Nelson and Elizabeth Forsyth Nevins, plaintiffs, hereby appeals to 
the United States Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 24th day of September, 1958 in 
favor of Defendant, Elizabeth Thompson Swift against said plaintiffs, in 
quashing the service of summons against the said defendant. | 


/s/ Earl H. Davis | 
Attorney for Plaintiffs 
* * ak 





| 
| 
i 
| 
| 
' 


COPY TO BE MAILED TO: 


Charles E. Pledger, Jr., Esq., 
Attorney for Defendant, 

512 Washington Building, 
Washington 5, D. C. 
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STATEMENT OF QUESTION PRESENTED 


In the opinion of appellee the question is: 


Whether valid service of process may be made upon an 
individual landlord, who owns real estate in the District of 
Columbia and is temporarily residing outside of the District, 
by serving process in the District upon a person engaged by 
the landlord to manage her leased properties but who has 
not been authorized by appointment or by law to receive serv- 
ice of process. 
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>! APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 





BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


is Appellants, plaintiffs below, brought an action against appellee, 
| their landlord and defendant below, to recover damages for personal 





injuries sustained as a result of a fire allegedly caused by, among other 
things, defective electrical wiring in their apartment. (J.A. 2-4) Sum - 


mons was issued to appellee at her former place of employment and 

| 
“ returned by the U. S. Marshal unserved. (J.A. 5) Whereupon plaintiffs 
5 caused an alias summons to issue to appellee and service was obtained 


1 
' 
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upon one Paul Smith Carter, appellee's rental agent, at 1730 New 
Hampshire Avenue, Northwest, Washington, D. C., which is the apart- 
ment house, in a part of which the fire occurred. (J.A. 5) Motion of 


appellee to quash this service together with an affidavit of Paul Smith 
Carter was duly filed in the United States District Court for the District 
of Columbia. (J.A. 5-7) Mr. Carter's affidavit set forth his duties as 
rental agent for appellee which were -- "to manage and maintain the 
apartment building owned by her at 1730 New Hampshire Avenue, North- 
west, Washington, D. C., and collect and account for the rents from the 
tenants thereof; * * *", In his affidavit, Mr. Carter specifically denies 
that he was authorized by appointment to accept and receive process on 
behalf of appellee. (J.A. 6-7) Plaintiffs’ opposition thereto and sup- 
porting affidavit merely outlines the investigatory procedure taken by 
plaintiffs’ counsel. (J.A. 7-10) No affidavit or other testimony contro- 
verting Mr. Carter's denial of appointment for acceptance of service of 
process for appellee has been proffered. 


Argument on the motion to quash was heard before Judge F. Dickin- 
son Letts in the United States District Court for the District of Columbia 
and on September 24, 1958 an order granting motion of defendant Eliza- 
beth Thompson Swift to quash service of process was entered. (J.A. 10) 
Thereafter, plaintiffs noted an appeal from the granting of defendant's 
motion and the only question before this Court is whether the trial court's 
action was correct. 


RULE INVOLVED 


“Rule 4. Process (Federal Rules of Civil Procedure) 


* x * 


(d) Summons: Personal service. The sum- 
mons and complaint shall be served together. The 
plaintiff shall furnish the person making service with 
such copies as are necessary. Service shall be 
made as follows: 
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(1) Upon an individual other than an 
infant or an incompetent person, by deliver- 
ing a copy.of the summons and of the com- 
plaint to him personally or by leaving copies 
thereof at his dwelling house or usual place 
of abode with some person of suitable age 
and discretion then residing therein or by 
delivering a copy of the summons and of the 
complaint to an agent authorized by appoint- ! 
ment or by law to receive service of process." | 





SUMMARY OF ARGUMENT 


Effective service of process upon an individual landlord in the Dis- 
trict of Columbia who is temporarily residing outside the District, may 
be made only by personal service upon the landlord within the jurisdic 
tion of the Court or upon an agent authorized by appointment or by law to 
receive service of process. Such an agency, like most other agencies, 
can arise only by agreement between the principal and the agent and the 
burden of proving agency rests upon the party asserting it. Absent an 
actual appointment or statutory authority, service upon a landlord's 
rental agent is ineffectual and void. There is no statute in the District 
of Columbia authorizing service in the manner attempted by appellants. 
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ARGUMENT 


I. AN INDIVIDUAL LANDLORD'S AGENT EMPLOYED FOR 
THE PURPOSES OF MANAGING LEASED PROPERTIES 
IS NOT BY THAT FACT ALONE AN AGENT AUTHOR- 
IZED BY APPOINTMENT OR BY LAW TO RECEIVE 
SERVICE OF PROCESS WITHIN THE MEANING OF FED- 


ERAL RULES OF CIVIL PROCEDURE 4(d)(1) 


a. Paul Smith Carter Was An Agent Of Appellee 
Only For The Purposes Of Managing Leased 


Properties 
The affidavit of Paul Smith Carter (J.A. 5-7), which remains un- 
contradicted, delineates his duties as agent for appellee. It specifical- 
ly denies that he was appointed to accept or receive service of process 
issued to appellee. Agency to accept service of process like most other 
agencies must arise by agreement between the principal and the agent. 
The burden of proving agency rests upon the party asserting its existence. 
Swift v. White Oak Coal Company, 1915, 44 App. D.C. 159; Mack v. 
American Surety & Trust Company, 1951, 89 U.S. App. D.C. 324, 191 
F, 2d775. This principle was pointed out in a somewhat similar situa- 
tion in Schwartz v. Thomas, 1955, 95 U.S. App. D.C. 365, 222 F. 2d 
305, involving service on an attorney of a party not appointed to accept 
service on behalf of his client. This Court, speaking through Circuit 
Judge Bastian, in affirming the trial court's judgment quashing service, 
quoted approvingly the following excerpt from Moore's Federal Practice 
(2d. Ed.) Vol. 2, Sec. 4:12 relating to Rule 4(d) (1) Federal Rules of 
Civil Procedure, 28 U.S.C.A., at p. 308, 222 F. 2d: 
"The phrase 'an agent authorized by appoint- 

ment to receive service of process’ is intended to 

cover the situation where an individual actually 

appoints an agent for that purpose." 

Cf. Gillentine v. Dlinois Wesleyan University, 1952, 5th Cir., 

194 F. 2d 970, wherein the Court stated at page 973: 


“A financial agent may be appointed by a non- 
resident landlord to pay a debt or collect rents with- 


: 
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out being constituted an agent on whom process may ! 
be served. The burden is on one asserting the 
authority of an agent to prove it." 





b. The Federal Rule Pertaining To Service Of An | 
Individual Is Narrower In Scope Than The Rule | 


Pertaining To Service On A Corporation ! 

A motion to quash service of Summons and complaint on an agent 
employed to collect certain payments claimed by the principal and trans- 
mitting those payments to the principal was before the Court in Hardy v. 
O'Daniel, D.C.D.C. 1954, 16 F.R.D. 355, and the Court in granting the 
motion to quash stated on page 356: 





"The rule, however, does not permit service 
on any agent. In that respect it differs from para- | 
graph (3) of the same rule, which governs service 
of process upon a corporation. The last mentioned : 
rule permits service on a managing or general agent 
or any other agent authorized by appointment or by | 
law to receive service of process. The rule relat-| 
ing to service upon a natural person is much more | 
narrow and does not permit service on a managing | 
or general agent, or any agent whatever except an | 
agent authorized by appointment or by law to receive 
service of process. 





* * * 


“It seems to the Court that the agent in this 
instance, although clothed with a great deal of 
authority in behalf of the defendant, was not such; 
an agent as is contemplated by the rule, because the’ 
agent was not authorized to receive process by any 
appointment, in the name of the defendant, or by 
any statutory appointment. Under the circum- 
stances the Court deems itself constrained to grant 
the motion to quash service." 


Likewise, in Fleming v. Malouf, D.C.N.Y. 1947, 7 F.RLD. 36, 
the Court in considering an almost identical situation, as presented 
herein, held that a landlord's agent for the purposes of managing leased 
properties which included collection of rents and payments of disburse- 
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ments involved in connection with the ownership of the property, was 
not an agent authorized by appointment or by law within the meaning of 
Federal Rule 4(d)(1) to receive service of process for the landlord. 
And, our Municipal Court of Appeals in Morfessis v. Marvin's Credit, 
Inc., 1950, D.C.’ Mun. App., 77 A. 2d 178 in construing Municipal 
Court Rule 4(c)(1) which was copied verbatim from Federal Rule 4(d)(1) 
held that an employer's secretary was not an agent to accept service of 
process for her employer absent an actual appointment as such. 


See also Sappia v. Lauro Lines, 1955, D.C.N.Y., 130 F. Supp. 
810 and the annotation in 26 A.L.R. 2d beginning at p. 1086 dealing 
precisely with this point. 


i. THE CHANGE IN THE LAW DESIRED BY APPELLANT IS 
MORE PROPERLY A SUBJECT FOR LEGISLATIVE ACTION 


Since Pennoyer v. Neff, 1877, 95 U.S. 714, 24 L. Ed. 565, the 
Supreme Court has in a number of instances, as cited in appellants’ 
brief, considered the manner in which a court can acquire jurisdiction 
to render an in personam judgment against non-residents or absent 
residents. Personal service within the jurisdiction of the Court, or a 
party's voluntary appearance is, with certain defined exceptions, es- 
sential to the jurisdiction of the Court. These exceptions are mainly 
creatures of statute, as for instance in non-resident automobile owner 
statutes creating an agency for service of process within the jurisdic- 


tion of the court where an automobile accident occurs. An example of 


an actual appointment appears in Kenny Construction Co. v. Allen, 101 © 
U.S. App. D.C, 334, 248 F. 2d 656 where non-resident parties to a 
construction contract agreed in writing to accept service on another as 
service on themselves. Without an actual appointment to accept and 
receive service of process or a Statute creating an agency for such pur- 
pose, process must be served personally within the jurisdiction of the 
court in which the action is pending and upon the person to be affected 





i 
i 
| 
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thereby. Pennoyer v. Neff, supra; St. Clair v. Cox, 1882, 106 U.S. 
350, 1S. Ct. 354, | 


There is no statute in the District of Columbia authorizing service 
in the manner attempted by appellants and until such time as Congress 
sees fit to enact legislation covering this problem, service on an indi- 
vidual defendant whether he be a landowner or not, must be in conform- 
ance with the provisions of Federal Rule 4(d)(1). | 


CONCLUSION 





A landlord's agent for the purposes of managing rental properties 
is not ipso facto an agent to accept service of process for the landlord. 
An agency for service of process is created by actual appointment by the 
landlord of the agent to receive service. Lacking such an appointment, 
service on a mere rental agent is ineffectual and should be quashed. 





It is submitted that the order of the District Court quashing serv- 
ice of process on Paul Smith Carter is clearly correct and should be af- 
firmed. | 

Respectfully, 
CHARLES E. PLEDGER, JR. 
JUSTIN L. EDGERTON 
RANDOLPH C. RICHARDSON 
JOHN F. MAHONEY, JR. 


925 Washington Building 
Washington 5, D. C.) 





Attorneys for Appellee 








